Item 4

Application to register land at Huntington Road, Coxheath
as a new Village Green

A report by the Director of Environment and Waste to Kent County Council’s
Regulation Committee Member Panel on Monday 11" February 2008.

Recommendation: | recommend that the County Council informs the applicant that
the application to register the land at Huntington Road, Coxheath has been accepted,
and that the land subject to the application be formally registered as a Village Green.

Local Members: Mrs. P. Stockell Unrestricted item

Introduction

1.

The County Council has received an application to register land at Huntington
Road, Coxheath as a new Village Green from local resident Ms. K. Hodgkiss (“the
applicant”). The application, dated 29" March 2006, was allocated the application
number 590. A plan of the site is shown on Appendix A to this report and a copy
of the application form is attached at Appendix B.

Procedure

2. This application has been made under section 13 of the Commons Registration

Act 1965 and regulation 3 of the Common Registration (New Land) Regulations
1969. These regulations came into force on the 3™ January 1970, and regulation
3 enables the making of an application where, in accordance with section 22 of
the 1965 Act, after the 2" January 1970 any land becomes a Town or Village
Green.

Although the Commons Registration Act 1965 has now been replaced by the
Commons Act 2006, because this application was received prior to the coming
into effect of the new 2006 Act, it must be dealt with under the former legislation.

For the purpose of this application, therefore, section 22 of the 1965 Act (as
amended by section 98 of the Countryside and Rights of Way Act 2000) applies.
It defines a Village Green as:
land on which for not less that twenty years a significant number of the
inhabitants of any locality, or of any neighbourhood within a locality,
have indulged in lawful sports and pastimes as of right, and either:
(a) continue to do so, or
(b) have ceased to do so for not more than such period as may be
prescribed, or determined in accordance with prescribed
provisions'.

As a standard procedure set out in the regulations, the County Council must notify
the owners of the land, every local authority and any other known interested
persons. It must also publicise the application in the press and put up a site
notice. The publicity must state a period of at least six weeks during which
objections and representations can be made.
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The Case

6.

The area of land subject to this application (“the application site”) consists of a
rectangular area of grassed open space situated within a residential housing
estate. It is surrounded on three sides by Huntington Road and on the fourth side
by a tarmaced path which serves property numbers 11 to 27 (odd numbers only)
Huntington Road. However, the electricity sub-station located on the north-
eastern corner of the site does not form part from the application and would have
to be excluded from any potential registration of the land as a Village Green.

. The application has been made on the grounds that the application site has

become a village green by virtue of the actual use of the land by the local
inhabitants for lawful sports and pastimes ‘as of right’ for more than 20 years.

Included in the application were 11 user evidence questionnaires from local
residents asserting that the application site has been available for free and
uninhibited use by local residents for lawful sports and pastimes over the last
twenty years and beyond. Also included as part of the application was a copy of a
recent planning application concerning the land as well as photographs showing
use of the application site. A further 15 statements of use were also submitted by
the applicant during the course of the investigation process.

Consultations

9.

Consultations have been carried out as required and no objections to the
proposal have been received. As a result of the consultation, 13 letters of support
were received from local residents describing their knowledge of the application
site and further adding to the evidence of use which was submitted with the
original application. The Coxheath Parish Council also wrote to express its strong
support for the application on the grounds that the land in question has been used
by local residents for many years.

Landowner

10.The application site is owned by the Maidstone Housing Trust, which has been

11

contacted as part of the consultation process. In February 2006 (prior to the
Village Green application being submitted), the Trust applied for planning
permission for the erection of 6 terraced houses with a new access road.
However, this application was refused by Maidstone Borough Council in April
2006 on the grounds that the proposal would be detrimental to the character of
the area, that it would result in the loss of an important green space used for
recreation and that the design of the properties was not appropriate for the area.

.A copy of the application and relevant documentation has been sent to the

Maidstone Housing Trust and, after careful consideration, the Trust has confirmed
that it has decided not to oppose the application.

Legal tests

12.1n dealing with an application to register a new Village Green the County Council

must consider the following criteria:
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(a) Whether use of the land has been 'as of right'?

(b) Whether use of the land has been for the purposes of lawful sports and
pastimes?

(c) Whether use has been by a significant number of inhabitants of a particular
locality, neighbourhood or a neighbourhood within a locality?

(d) Whether use has taken place over period of twenty years or more?

(e) Whether use of the land by the inhabitants is continuing up until the date of
registration?

| shall now take each of these points and elaborate on them individually:

(a) Whether use of the land has been ‘as of right'?

13. The definition of the phrase ‘as of right’ has been considered in recent High Court
case law. Following the judgement in the Sunningwell’ case, it is now considered
that if a person uses the land for a required period of time without force, secrecy
or permission (nec vi, nec clam, nec precario), and the landowner does not stop
him or advertise the fact that he has no right to be there, then rights are acquired
and further use becomes ‘as of right’.

14.In this case, there is no evidence of any of the witnesses ever having been
verbally challenged or physically prevented from gaining access to the land. Nor
is there any suggestion that the use of the land has been secretive or could have
gone unnoticed. From the user evidence submitted, the land appears to have
been in regular usage since the housing estate was first built in the 1950s;
indeed, the fact that the land in question serves as a focal point for the
surrounding houses makes it an obvious place for local residents to congregate
and recreate.

15.In the absence of any information to the contrary from the landowner, | am
satisfied that the use of the land has not been with force, with secrecy or with
permission during the requisite 20 year period (1986 to 2006).

(b) Whether use of the land has been for the purposes of lawful sports and
pastimes?

16.Lawful sports and pastimes can be commonplace activities including dog walking,
children playing, picnicking and kite-flying. Legal principle does not require that
rights of this nature be limited to certain ancient pastimes (such as maypole
dancing) or for organised sports or communal activities to have taken place;
solitary and informal kinds of recreation are equally as valid.

17.In this case, the evidence demonstrates that a wide range of recreational
activities have taken place on the land (such as picnics, dog-walking and ball-
games). Included at Appendix C is a table summarising evidence of use by local
residents which shows the full range of activities claimed to have taken place.

18.In addition to the large number of adults who have used the land, a number of
statements of use have been received from children (under the age of 18) who
have used the land as a meeting place to socialise with friends, play games or

" R v. Oxfordshire County Council, ex p. Sunningwell Parish Council (2001)
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engage in sporting activities. This evidence supports the general use of the land
as a Village Green by the whole community.

(c) Whether use has been by a significant number of inhabitants of a particular
locality, neighbourhood or a neighbourhood within a locality?

19.The Countryside and Rights of Way Act 2000 inserted a new section dealing with

locality into section 22 of the 1965 Act. It should now be shown that the use made
of the land has been and continues to be inhabitants of any locality, or of a
neighbourhood within a locality. The use need not be exclusively by local
inhabitants, but they should be the significant number.

20.In this case, the applicant has helpfully provided a plan showing the area within

21.

which users of the land reside (attached at Appendix D) and, at Part 3 the
application form, has defined the locality as ‘Huntington Road, Coxheath’.

The definition of locality for the purposes of a village green application has been
the subject of much debate in the courts and there is still no definite rule to be
applied. In the Cheltenham Builders? case, considered that “...at the very least,
Parliament required the users of the land to be the inhabitants of somewhere that
could sensibly be described as a locality... there has to be, in my judgement, a
sufficiently cohesive entity which is capable of definition’. He later went on to
indicate that this could mean that the locality should constitute ‘some legally
recognised administrative division of the county’.

22.In this case, | consider that Huntington Road is too narrow a definition to

accurately reflect the threshold of use. Indeed, if the entirety of the users of the
land only resided in Huntington Road, then this may be insufficient to constitute a
locality in the sense in which Parliament intended it to apply. However, in this
case, although use is generally from those whose homes are situated
immediately opposite the land, there is evidence from people living in surrounding
roads. There is also evidence to suggest that the land is used (albeit perhaps
occasionally) by those living in the wider Coxheath area. | therefore consider that
the correct locality is the administrative parish of Coxheath.

23.In terms of the ‘significant number issue, this was considered in the McAlpine

Homes® case, in which it was held that significant did not necessarily mean
considerable or substantial: Sullivan J stated that what matters is that the number
of users has to be sufficient to indicate that “their use of the land signifies that it is
in general use by the local community for informal recreation, rather that
occasional use by individuals as trespassers”.

24 1t is clear from the summary provided at Appendix C that use of the land has not

been insignificant. Although some of the users have not stated their frequency of
use, it is clear from the accounts provided by others that the land has been in
general use by local on a regular basis. This is supported by the 11 user evidence
forms and 15 statements of use and is further supplemented by the letters of
support which indicate general use by the community for informal recreation: one
letter described how ‘on summer evenings, as many as 30 children would be

’R (Cheltenham Builders Ltd.) v South Gloucestershire District Council (2003)
°R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council (2002)
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seen playing on the green [which] included many children from other parts of
Coxheath’, whilst another confirms that use has been observed ‘on a daily basis’.
| am therefore satisfied that use of the land in this case has been by a significant
number of inhabitants of a particular locality.

(d) Whether use has taken place over period of twenty years or more?

25.The ‘usergram’ at Appendix E shows that there is evidence of use from the
witness statements dating back as far as 1951 (when the housing estate was
built). Twelve of the witnesses have used the land for at least 20 years, with
another asserting nineteen years’ use. A further 23 witnesses have also used the
land during the requisite period but for a period of less than 20 years. It does not
matter that some people have used the land for less than 20 years provided that
the user evidence, when considered as a whole, shows general use over a 20
year period. This is clearly the case here, as illustrated by the usergram.

26.1t is therefore evident that use has taken place for a full period of at least twenty
years, with some witnesses attesting to use over a far longer period.

(e) Whether use of the land by the inhabitants is continuing up until the date of
application?

27.The recent amendment made by the Countryside and Rights of Way Act 2000
required that use of the claimed green continues up until the date of registration
‘as of right'. However, partly in response to the large number of village green
applications which were being defeated simply because landowners were
erecting fences or notices at the last minute prior to the determination of
applications affecting their land, this requirement was overturned by the House of
Lords in the Oxfordshire* case. It is now held that use need only take place up
until the date of application and not necessarily continue to the date of
registration.

28.In this case, the open nature of the site means that people need only step onto
the application site from a public highway without meeting any barriers or
obstructions. The only way in which access could be prevented is to fence the site
in its entirety: no mention is made of this ever having happened by any of the
witnesses and there is no evidence of the remains of any fencing visible on the
site itself. | am therefore satisfied that use of the land by the local inhabitants did
continue up until (and beyond) the date of application.

Conclusion
29.From close consideration of the evidence submitted, | have concluded that all the

legal tests concerning the registration of the land as a Village Green (as set out
above) have been met.

* Oxfordshire County Council v Oxford City Council and Catherine Mary Robinson (2006)
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Recommendations

30.1 recommend that the County Council informs the applicant that the application to
register the land at Huntington Road, Coxheath has been accepted, and that the
land subject to the application be formally registered as a Village Green.

Accountable Officer:

Dr. Linda Davies — Tel: 01622 221500 or Email: linda.davies@kent.gov.uk

Case Officer:

Miss. Melanie McNeir — Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk

The main file is available for viewing on request at the Environment and Waste
Division, Environment and Regeneration Directorate, Invicta House, County Hall,
Maidstone. Please contact the case officer for further details.

Background documents

APPENDIX A — Plan showing application site
APPENDIX B — Copy of application form
APPENDIX C — Table summarising user evidence
APPENDIX D — Map showing the locality
APPENDIX E — ‘Usergram’ showing period of use
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AN APPENDIX A:
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CR FORM 30 Official stamp of registration authority

indicating date of receipt Application No. 5 90
S REGISTRATION ACT 1965 : .
G%Nm cou COUNCH. Register Unit No(s)
REGISTRATION AUTHORITY s
13 APR 2006
VG
This SECHGHIO? Q:-.r:bs'utl
use only
COMMONS REGISTRATION ACT 1965

SECTION 13

! insert name of
registration authority

APPLICATION FOR THE REGISTRATION OF
LAND WHICH BECAME A TOWN OR VILLAGE
GREEN AFTER 2™ JANUARY 1970

|
Tothe ' |\ee=piT CoOura T Cosasdeil

Application is hereby made for the registration as a
town or village green of the land described below,
which became so registrable after 2 January 1970.

Part 1

(Give Christian names

or forenames and surname

or, in the case of a body corporate
or unincorporate, the full title of the
body. If part 2 is not completed all
correspondence and notices will be
sent to the first named applicant),

Name and address of the applicant or (if more than
one) of every applicant

EATE HobaxisS
A2 puwTinGTesd Roads
COOHEATH
M AN ST TE
eErST
MEIT Shs~f

Part 2

{This part should be

completed only if a solicitor

has been instructed for the

purposes of the application.

If it is completed, all correspondence
and notices will be sent to the
solicitor)

Name and address of solicitor, if any.

N
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Part 3 Particulars of the land to be registered, i.e. the land

claimed to have become a town or village green

Name by which usually known e ; st

Locality HusdTird G TN EohS | CORRERTH |

M AN T=TOorDT, Eendl sl
Colour on plan herewith

H&ToHets BEuue

Part 4 On what date did the land become a town or village

green?

'S MARCH odo .

Part 5

How did the land become a town or village green?

B THE ACTUAL USE CF THE LAMD To BE fEaISTEEED
2N THE Lot IMPRARRITANTS FeR CAeroai- =FoE TS
Arils DRETIPAES /S of BliaT FOR. hoeE T D
TWENTY YEARS .

Part 6

Name and address of every person whom the applicant
believes to be an owner, leasee, tenant or occupier of
any part of the land claimed to have become a town or
village green (if none are known, write 'none’)
MAESTODE  HOouSindE TRUST LenTeED
WHATMARN House | ST LEONARD'S RoAD

ALLINGTON , MmassSToNE, kendT MEIe OLS

Part 7

For applications to register substituted land (see Note
5); to be disregarded in other cases.

Particulars of the "taken land"” i.e. the land which ceased
to be a town or village green (or part thereof) when the
land described in part 3 became a town or village green
{or part)

Name by which usually known

Locality N [ A
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Colour on plan herewith (if any)

If registered under the 1965 Act, register unit No(s)

Part 8 List of supporting documents sent herewith, if any.
(If none are sent, write "none")

EVIiENCE QUESTICNNMEES + SIGNED MAP )
- ProOlo&Genras

s SUPPCETING LETTERS | NoTES
LA B

Part 9 _ If there are any other facts relating to the application
which ought to be brought to the attention of the
registration authority (in particular if any person
interested in the land is believed to dispute the claim
that it has become a town or village green) full
particulars should be given here. (Continue on the back
if necessary)

e Al APPLICATION FoE PLARNMING PERnisSionN BAS
BEEN PMADE B MMDSTONE HOousSING TRRAST D
TeEveELOR PART OF THE LAND To B CecisTte=D
A CoE-l OF PLANRTNINGE AFPUCATION TR e —
MA/ob| oIS 'S EncLosSEDS .

e T EASE SEE ErNCLOSED CONERING LETTER .
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2If the application must be signed Date

..........................................................

by or on behalf of each individual
applicant, and by the secretary or some Signatures >

other duly authorised officer of any
applicant which is a body corporate

or unincorporaie

................................................

(See MNote 9) STATUTORY DECLARATION IN SUPPORT

To be made by the applicant, or by one of the
applicants, or by his or their solicitor, or, if the
applicant is a body corporate or unincorporale, by its
solicitor or by the person wha signed the application.

! Insert Jull name fand L! eATE HolxEGSE\Ss
address if not given in solemnly and sincerely declare as follows:-
the application form)
Delete and adapt as
necessary )
?Insert name if applicable 1.2 1 am [(the person {ene-ef-the-persens) who (has)

fhavey signed the foregoing application) Frhreseteitorte

2. | have read the Notes to the application form.

3. The facts set out in the application form are to the

best of my knowledge and belief fully and truly stated

and I am not aware of any other fact which should be

brought to the attention of the registration authority as

likely to affect its decision on this application, not of

any document relating to the matter other than those (if

any) mentioned in parts 8 and 9 of the application, —

YInsert "marking" as on plan 4. The plan now produced and shown to me nmrked"‘_FL_'H ~N &
is the plan referred to in Part 3 of the application,

rand-ard

*Delete this paragraph 55 The plan-new-produced and-shewnto-m markced -
if there is no plan ; i bedEheT
referred to in Part 7
And I make this solemn declaration, conscientiously believing the same to be true, and
by virtue of the Statutory Declarations Act 1833.
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Declared by the said . Ko, RCISCISS)
P buDETorTE | CevsT MENVTT

at . SASEeC R ST, OIS 4 . TR E
e R L | ey e — L=

Address ... SLEREREET Hmeas S
&2

Qualification e AR ITE A e e SIS v g, g

REMINDER TO OFFICER TAKING DECLARATION:
Please initial all alterations and mark any plan as an exhibit.
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Appendix C: Table summarising user evidence
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APPENDIX D:

MAP SHOWING THE LOCALITY WITHIN
WHICH USERS OF THE LAND RESIDE
{Application site is shown hatched)
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